September 12, 2003

Mr. Stephen Velyvis

Law Offices of Thomas N. Lippe

329 Bryant Street, Suite 3D

San Francisco, CA  94107

Dear Mr. Velyvis,

Ibis Environmental, Inc. has been contracted by your office to evaluate the adequacy of the Revised Draft Environmental Impact Report (RDEIR) on the St. Helena Comprehensive Flood Control Project relative to terrestrial wildlife resources. Pursuant to that, I provide the following analysis. It is my professional opinion that the RDEIR lacks critical information and/or that critical information is either difficult to find or is insufficiently treated. 

Section 1.  General Comments on Baseline and Adequacy

1.1 Table 3.8, Page 3-39

Table 3-8 is a good start but is insufficient for a number of reasons. A table such as this provides a quick summary of information that would otherwise be difficult for a reader to digest. This is important. However:

· As noted in the last paragraph on page 3-38, the information provided in Table 3-8 is based, among other things, on a review of the California Natural Diversity Data Base (CNDDB) from the year 2000, and on a species list provided by the US Fish and Wildlife Service (USFWS). First, the CNDDB is updated every 6 months. It is simply unacceptable for a RDEIR published in 2003 to be based on a CNDDB review from 2000. Second, the species list from USFWS, as shown in Appendix A, is dated January 30, 2002. The federal Endangered Species Act (FESA) requires that a FESA document be based on a species list that is no older than 6 months (50 CFR §402.12(i)). I understand that this is a CEQA document and not a FESA document, but I would apply the same standard of using federal data no older than 6. Federal lists are continually being updated. Once the species list has been appropriately requested and received, it can be updated without contacting the USFWS simply by going to their website. Contact Harry Mossman for details on how to do this. It is my opinion that a biological review under CEQA should be based on the most current information available. I discuss below that this includes contacting species experts, especially for an EIR.
· In an EIR all species that could potentially be affected by a project need to be treated in text – Table 3-8 would be a good place. Looking at the USFWS list, I see a number that should have been included such as all the bats on the list (not just three), the little willow flycatcher (state-listed as endangered), the white-tailed kite, the yellow-breasted chat (known to occur along the Napa River), and the loggerhead shrike. This is an EIR. Even federal species of concern need to be included. 

For those animals that obviously could not be found in the project area, the text should contain a bulleted list with wording such as “The following species were not considered in this EIR because the project area does not contain suitable habitat, is not within their geographic range, and/or …” This approach would only be for obvious exclusions. Those animals for which there is any potential of occurrence, or that are formally listed whether suitable habitat exists or not (as was appropriately done in the RDEIR for the three amphibians, bald eagles, peregrines, and spotted owls), should be included in Table 3-8. Then, those that could potentially be affected should be treated more fully with text.

· In the plant section, there are two problems. First, the Biological Survey Report identifies the potential occurrence of 17 rare plants. Table 3-8 only discusses 15. Second, each of the 15 plants in Table 3-8 is deemed unlikely to occur because of lack of suitable habitat. This makes sense based on defined habitat requirements except for the marsh checkerbloom. Defined habitat requirements for this plant appear to be exactly what is found in the project area. This needs further clarification.

In summary, the RDEIR is incomplete without discussion of all species that could potentially be affected and justification for eliminating certain species from further consideration or not considering them at all.

1.2 The Biological Survey Report

It is important to understand and acknowledge that it is not at all unusual to fail to detect a special-status species on a one-day visit to anywhere. It is indeed not unusual to fail to detect a given species over the course of multiple visits, even a species known to be present. They are, after all, rare. That is why resource agencies require specific survey protocols for many species, including nighttime visits, track and photo stations, annual timing restrictions, and other specialized methods.  A one-day visit suffices for only the most superficial assessment of conditions and species presence and cannot be used as any indication of species absence. Even rigorous completion of a specific survey protocol cannot be considered proof of absence. This biological report is especially curious because only 5 wildlife species were detected, all of which are common and one of which could not be identified to species. This suggests a visit that was too short, serious time or money constraints, failing to visit all parts of the project area, or an overfocus on plants with an underfocus on wildlife. Whatever the constraints were, there should in any event have been acknowledgement of the limitations of the survey. 

The Biological Survey Report is, in my opinion, missing a number of important considerations, especially given that it appears to be the only field work that was completed for plants and terrestrial wildlife other than VELBs. This may be a direct result of what was specifically requested and funded by the client, but the report should still have acknowledged its limitations. The following should have been included:

· Acknowledgement of the relative value of a one-day survey, i.e., what information a one-day survey can and cannot supply,

· Acknowledgement and discussion of potential impacts to the California freshwater shrimp – this is a serious omission,

· Adequate description of surveys conducted for rare plants – was this an actual rare-plant survey conducted by a qualified botanist and was this the optimum time of year to survey for each plant on the list pursuant to the CDFG request?

· Justification for the conclusion that there will be no impacts to special-status plants and therefore no mitigation is required – while this may be true, it requires explanation,

· Explanation of why, according to the report, pond turtles and California freshwater shrimp could occur in the project area but the VELB is the “only species that would be directly affected by proposed construction,”

· Discussion of potential indirect effects,

· Discussion of potential impacts to raptors and other nesting birds, and 

· Discussion of other species that could potentially be affected by the project – not just those found on a CNDDB search of one quad.

Finally, the Biological Survey Report states that pallid bats are not likely to occur in the project area because of lack of foraging habitat. The following two statements were written for us by Dr. Elizabeth D. (Dixie) Pierson, a state-recognized bat expert from Berkeley. Whenever we have a project that could potentially affect bats – especially an EIR -- we contract with her for a bat assessment. These two statements are about pallid bats and come from separate reports:

“This species occurs in a wide range of habitats, but is particularly associated with lower elevation oak woodland. It forms nursery colonies of up to several hundred in buildings, tree hollows, caves, mines, and rock outcrops, and forages in relatively open areas on large ground-dwelling arthropods (e.g., long-horned beetles, Jerusalem crickets, and scorpions).”

“Highly associated with oak woodlands for roosting and foraging; will forage in riparian forest, particularly in smaller creek drainages; appears to forage mostly in quite dry areas.”

This provides evidence that pallid bats roost and forage in a variety of habitats and could easily occur in the project area. In any event, bats fly long distances to forage. Lack of foraging habitat is rarely limiting for bats, but impacts to nurseries and roosts can be devastating. Moreover, according to Dr. Pierson (again from data she prepared for us) there are both historic and recent records for the pallid bat in the Marin/Sonoma/Napa area. This again speaks to using current and updated information, much of which is collected by contacting species experts.

Clearly, a one-day survey cannot provide adequate baseline information on presence or absence of a species. The ultimate problem, of course, was that this information was then used to draw conclusions in the RDEIR, and the initial inadequacy was carried forth. In any event, it is the City’s ultimate responsibility to request and see to an adequate environmental review.

1.3 Impact Analysis

The RDEIR provides only vague descriptions of potential impacts, does not clearly identify what direct and indirect impacts could occur, and therefore does not provide adequate mitigation. There needs to be clear, concise, and full disclosure of the nature and type of impact, both direct and indirect, for every species for which a potential for occurrence has been identified. This is the basis for mitigation measures that truly reduce impacts to less than significant levels. If the nature of the impact is not clearly understood, the mitigation measures may not be specific enough to be effective. Additionally, 

· The organization and accessibility of information in section 3.5.2 is difficult. It could perhaps be improved by summarizing each BIO impact by species rather than by project activity. Most project activities are going to have similar effects on specific species so summarizing impacts by species makes more sense. Additionally, this section contains considerable redundancy, which makes it difficult to wade through for relevant information. This section could be greatly simplified.

· In the absence of more detailed discussion under Impact BIO-4, page 3-60, I cannot agree with the blanket statement that O&M activities require no mitigation. In particular, activities described in the first paragraph could adversely affect local biological resources, temporarily or permanently. It may or may not be true that they will not result in long-term impacts to the created riparian corridor, but short-term and/or temporary impacts are nevertheless impacts. Moreover, this discussion does not adequately address concerns expressed in the CDFG letter, which states, “DFG recommends that O&M activities be disclosed and evaluated for adverse impacts to biological resources, including those areas that may be used for onsite mitigation.” O&M activates need to be clearly defined and any potential effects needs to be mitigated.

· Lastly, and very importantly, the RDEIR fails to clearly state exactly how much habitat will be removed and what types of habitats will be directly, indirectly, temporarily, or permanently affected. There is also no clear summary or presentation of how much is going to be replaced, what the mitigation ratios are by habitat type, how General Plan policies are being complied with, and how it all fits into the conclusion that overall post-project riparian habitat will be improved. All of this needs to be quantified and clearly presented. For example, the last five words on page 2-6 start the following claim: “Over 20 areas of rich floodplain riparian habitat would be re-established and restored …“ What does “over 20 areas” translate to? This is but an example of what needs to be quantified and provided in the summary table. 

After all this has been quantified and discussed, it should be summarized in one single table that shows the reader exactly what is going to happen and why it supports the conclusion of overall habitat enhancement.

Without clearly describing impacts in a document that easy to navigate, where data are clearly presented, the CEQA requirement to inform the public about the exact nature of a project is not met.

1.4 Existing Mitigation Measures

As indicated in 1.3 above, when the nature and type of impact has not been clearly described for each species, mitigation measures end up vague and slippery. Many in this document should be combined into compact, detailed, and clear action steps. There are both too many and too few mitigation measures: too many that are vague and dubious, too few that are concise and complete. And, this section needs to be both expanded and contracted; it is excessively wordy but underanalyzed. 

· Mitigation measures need to be anticipated and discussed clearly in the RDEIR. It is not enough to state that issues will be dealt with in the future. Once consultation with CDFG and USFWS is complete, mitigation requirements may be slightly different from what is presented in the RDEIR, but as many as possible should be anticipated and elaborated. Informal consultation is one method for this; the expertise of members of the RDEIR team is another. Resource agency personnel respond favorably to an EIR that has accurately assessed impacts and provided mitigation measures. They respond unfavorably and consultation can be delayed when they receive an EIR that is inadequate or incomplete.

· On any construction project, the work area should be limited and delimited to minimize unnecessary disturbance. But minimizing disturbance should also include many other aspects of construction, such as garbage control, dust control, erosion/siltation prevention, spill prevention, speed limits, fire prevention, alcohol and tobacco prohibitions, use of portable outhouses, and more. These things should be combined into one mitigation measure, listed, explained, and where necessary, provided with performance standards. In my opinion BIO-1a, 1b, 1f, and 2a all fall into this one category and there are other things that should be included as well.

· Again, in my opinion BIO-1c and 1g are aspects of the same thing. Avoidance of impacts to vegetation outside the construction area, revegetating with native plants, and, very importantly, establishing and monitoring long-term success criteria for revegetation should be spelled out specifically and clearly. As is, these are both too vague. They lack the structure for enforcement. This should all be spelled out in the Vegetation Planting Plan. 

· BIO-1d. The MBTA (Migratory Bird Treaty Act) provides specific protection for individuals and nests of most birds in the United States. In addition, California Fish and Game Code specifically protects nesting activities and nests, eggs, and young of all raptors. This mitigation measure should specify that nest surveys be adequate to find and ensure protection of nests of as many birds and bird species as possible during construction. Additionally, trees to be removed should be removed outside the nesting season (i.e., from September through December) in an environmentally acceptable manner. This measure should include stronger language about the requirements of a nest survey, including having the onsite biological monitor continue monitoring for nesting activity during construction, and explaining that, if nests are found, buffer zones will be established around them, within which there will be no construction activity until the young have fledged. Buffer zone sizes would vary by species and be determined by CDFG. This mitigation measure should not be minimized. It should be strengthened and clarified to provide real protection for nesting birds and clear guidance for project implementation.

· BIO-1e: This “mitigation measure” provides purpose and context for ALL mitigation measures and is used for that purpose in the introductory material for section 3.5.2, page 3-47. But it is not a mitigation measure itself. It is a goal, it is the reason for mitigation, but it mitigates nothing in and of itself. Its use as both the goal of mitigation and a measure itself is tautological. It should be eliminated and any reference to it removed from text. 

· BIO-2c: A number of permits will automatically be required prior to project approval, including permits and/or compliance under the following authorities: 

· Section 404 of the Clean Water Act (wetlands)

· Section 10 of the Rivers and Harbors Act (other waters)

· Section 401 Water Quality Certification, Regional Water Quality Control Board

· Section 1601/3 of California Department of Fish and Game Code (streambed alteration)

· Section 2081 of the California Endangered Species Act (this may not be required)

· Section 7 of the federal Endangered Species Act for both USFWS and NMFS (incidental take)

These are regulatory requirements, not mitigation measures. A variety of mitigation conditions will undoubtedly be imposed prior to issuance of these permits, but some variation of most of them should have been anticipated in this document.

BIO-2c should be eliminated as a mitigation measure and the requirements of these permits should be discussed in full elsewhere in the RDEIR. 

· There should be one single mitigation measure spelling out the terms of biological monitoring, i.e., that a qualified biological monitor will be present during all phases of construction where special-status animals could be directly affected, what the monitor’s specific duties will be, how often and how long the monitor will be present, what he or she is qualified to or should do if a special-status animal is discovered, etc. No aspect of biological monitoring should be turned over to a member of the construction crew for two reasons: he or she might have a personal objection to the monitoring requirement or he or she might be too busy or too distracted to adequately carry out this responsibility.

· There should be one single mitigation measure spelling out the details of preconstruction surveys for all species, including the preconstruction elderberry stem count identified in BIO-3d.

· Showing all these measures, the species they cover, and the impacts they address in one single table would greatly simplify this section and allow the reader to easily access the information without wading through lengthy and redundant discussions.  

In summary, the RDEIR has not adequately described potential impacts, and has therefore not adequately anticipated necessary and effective mitigation measures that are clear and concise. It is my professional opinion that the entire mitigation section should be rewritten and rearranged and that all reference to existing measures should be accordingly reassigned or eliminated.

Section 2.  Species-specific Comments on Impacts and Mitigation

2.1 California Freshwater Shrimp

Impact Analysis

The most serious deficiency in the RDEIR is its treatment of the California freshwater shrimp. I make the following points and leave further discussion to Dr. Robert Abbott, who is addressing potential impacts to aquatic resources. The RDEIR needs to provide a much more detailed treatment of habitat requirements, potential occurrence in the project area as well as upstream and downstream, assessment of direct and indirect impacts (indirect impacts could include such things as downstream impacts associated with changes in flow regimes and water temperature and the temporary impacts of project-related siltation), and mitigation. It may ultimately be determined that the project will not adversely affect this species, but without field data and expert assessment to make that determination, the RDEIR is required by CEQA to present to the public the potential for impacts. 

Additionally,

· This shrimp is both state and federally endangered. The RDEIR identifies it in Table 3-8 as both, but in text only as federally endangered. 

· According to expert Larry Serpa (pers. comm. May 28, 2003 with Anne Flannery), this species is being found in more locations and in a greater variety of habitats than has previously been known or documented. As with the bats, this is yet another reason for basing a discussion of impacts on current biological information by contacting species experts. Larry Serpa should be contracted to conduct at least a site assessment. A full survey will likely be required for the section 7 consultation. 

· The CDFG comment letter recommended a survey for this animal. 

Mitigation

Again, without a full understanding of the nature and type of impacts, effective mitigation measures cannot be created. For this animal, if mitigation cannot be accomplished on site, it should include restoration or preservation of nearby offsite areas, as permitted and if permitted through section 7 consultation.  As is, the RDEIR fails to provide adequate mitigation to reduce impacts to less than significant. How could it? It has scarcely acknowledged the presence of this animal. See my general comments above and specific comments provided by Dr. Abbott. 

2.2 Valley Elderberry Longhorn Beetle

Impact Analysis

The potential presence of the VELB has been clearly established in the RDEIR and it appears that a survey of elderberry plants has been conducted according to protocol. The USFWS provides very clear guidance on mitigation for project-related impacts to this species, which is sufficiently acknowledged in the RDEIR. However, I have three comments: 

· The RDEIR should state who conducted the elderberry survey and when it was conducted. What specifically is the source of the data in the table in Appendix J and Table 3-10 (page 3-58)? Text on page 3-47 states that numerous elderberry shrubs were documented along the north and south banks of the Napa River in April 2003. Was a protocol elderberry survey part of the Sycamore Biological Survey? If so, it is not mentioned in that report. If not, where are the details of that study?

· As already discussed, it is extremely difficult to document or prove species absence. I suggest that the title of Table 3-10 be changed from “Presence/Absence Survey Results” to “Survey Results.”  

Mitigation

Because 1) the USFWS provides such clear guidance on mitigation requirements for the valley elderberry longhorn beetle, 2) the RDEIR specifies that those measures will be followed, 3) one of the mitigation measures is to recount the stems prior to elderberry plant removal, and 4) the Service will be consulted, the specific requirements for mitigation seem to have been satisfied. However, the new overflow channels, where elderberry planting for mitigation will occur, will in no way mimic conditions that currently exist for elderberry plants on the project site – mitigation success is therefore uncertain. Reasonable certainty of success will be required under FESA and the methods that will ensure success as applied to this project need to be explained.

2.3 Western Pond Turtle

Impact Analysis

The RDEIR does not adequately describe potential direct and indirect impacts to pond turtles, which include but are not limited to direct mortality of adults during construction; temporary or permanent loss of both basking habitat and shade from both Element C and riparian habitat removal; temporary or permanent loss of nesting habitat; direct mortality of turtle hatchlings, whose habitat requirements are more specific and whose tolerance ranges are tighter because they are so small; and direct mortality of eggs in a nest when upland habitat is disturbed.

Mitigation

Mitigation measures BIO-3a and BIO-3c for the pond turtle are generally good. Mitigation for pond turtles should include, at a minimum, the following:

· A survey by a qualified biologist, someone who really understands turtle nesting habits, to determine both the quality and the location of potential nesting habitat. There should be no construction whatsoever in areas that are likely to contain turtle nests and potential turtle nesting habitat should be, as stated, established with exclusion fencing

· All the general restrictions on construction activities discussed in 1.4 above

· Construction monitoring whenever construction is taking place near water, including having the monitor arrive early each morning to ensure that no turtles are endangered by construction equipment

· Details on what the monitor should do when a pond turtle is found

I’m not sure what is meant in BIO-3a by “Where these upland areas cannot be avoided by construction CDFG will be consulted regarding relocation possibilities for pond turtles.” Does this refer to relocation of nests? I would strongly recommend against relocating turtle nests, but if such a thing is being proposed, the terms of it should be fully discussed in the RDEIR. There is otherwise no way to evaluate such a plan for adequacy. I would also recommend discussing this with CDFG before proposing it.

2.4 Other Special-status Species

The discussions for the Cooper’s hawk and the yellow warbler need to be expanded, as suggested for all special-status animals, to include potential direct and indirect effects, and mitigation measures need to be updated as suggested in 1.4 above before the statement can be made that impacts are mitigated to less than significant. But to have included only the Cooper’s hawk and the yellow warbler as bird species that could potentially be affected is remiss. See 1.1 above.

I hope these comments are helpful in your overall analysis. Please feel free to contact me if you have further questions. 

Regards,

Anne Flannery, Certified Wildlife Biologist

Principal, Ibis Environmental, Inc.
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